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Australia is reforming its tax system through various tax 
reviews and government reform initiatives. As a result, 
various tax settings are changing over time. Because of 
these developments, readers should obtain updated 
information before engaging in transactions. 

A. At a glance 
 

Corporate Income Tax Rate (%) 30  

Capital Gains Tax Rate (%) 30 (a) 

Branch Tax Rate (%) 30  

Withholding Tax (%)  

Dividends (b)  

Franked 0 

Unfranked 30 (c) 

Interest 10 (d) 

Royalties from Patents, Know-how, etc. 30 (e) 

Branch Remittance Tax 0 

Net Operating Losses (Years)  

Carryback 1 or 2 years (f) 

Carryforward Indefinite (g) 

 
(a) Capital gains by corporations are taxed at the corporate income tax rate, with no reduced 

tax rates. But special rules apply for non-residents as outlined in Section B. 
(b) Franking of dividends is explained in Section B. 
(c) This is a final tax that is imposed on payments to nonresidents only. A reduced rate (in 

recent treaties, reduced rates typically are 0%, 5% or 15%, depending on the level of 
ownership) applies to residents in treaty countries. An exemption from dividend withholding 
tax applies to the part of the unfranked dividends that is declared in the distribution 
statement to be conduit foreign income. 

(d) In general, this is a final withholding tax that is imposed on payments to nonresidents only. 
However, withholding tax is imposed in certain circumstances on interest paid to residents 
carrying on business overseas through a permanent establishment (branch). Modern 
Australian tax treaties exempt government and unrelated financial institutions from 
withholding tax. Unilateral exemptions from interest withholding tax are provided for certain 
publicly offered debentures and for state and federal government bonds. 

(e) In general, this is a final withholding tax that is imposed on gross royalties paid to 
nonresidents. A reduced rate (5% in recent treaties) applies to residents of treaty countries.  

(f) Limited to $1 million. See Relief for losses section.  
(g) Tax losses incurred in the 1989-90 and subsequent tax years may be carried forward 

indefinitely.

This publication summarises 
the corporate tax regime in 
Australia and is based on 
information current on  
31 May 2012. This 
publication should be useful 
for foreign companies seeking 
to establish operations in 
Australia or invest in 
Australia. 

It provides at-a-glance 
information, including how to 
determine trading income,  
debt-to-equity rules, transfer 
pricing, controlled foreign 
companies and anti-
avoidance legislation and 
treaty withholding tax rates, 
together with other 
significant taxes.  

This publication should not be 
regarded as offering a 
complete explanation of the 
tax matters referred to and is 
subject to changes in law and 

other applicable rules. 
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B. Taxes on corporate income and gains 
Ongoing tax reforms. A report to the Treasurer on "Australia's future tax system" (the Henry Review), 
publicly released in May 2010, contained a blueprint for a "root and branch" overhaul of Australia's tax 
and transfer system over an extended period. 

The initial government response in May 2010 adopted a few of the recommendations (notably expansion 
of Australia's taxation of resources), rejected some and remained silent on the rest.  

Following the 2010 federal election, the government sought the support of three independent members 
of parliament to govern as a minority government and agreed with them to hold a tax forum. 

This forum, which was held in October 2011, resulted in the establishment of a business tax working 
group (BTWG). The working group was tasked to report on options to improve the tax loss and related 
rules by early 2012 and, by the end of 2012, on options to reduce corporate tax rates including 
consideration of an allowance for corporate equity (ACE). However, the terms of reference require that 
any recommended business tax reductions must be offset by budget savings (tax increases) from 
business taxation or business programs to keep the reform revenue neutral. This has created tension in 
the business community about the potential outcomes. 

Business concern is magnified by the focus of the Australian government on delivering a Federal Budget 
surplus in the 2012-2013 year after several deficit years, and despite the volatile economic climate. 
Recent announcements by the government related to transfer pricing with retrospective application and 
the general anti avoidance rule (discussed in Section E) demonstrate the business concerns. 

Corporate income tax. An Australian resident corporation is subject to income tax on its nonexempt 
worldwide income. A nonresident corporation is subject to Australian tax only on Australian-source 
income. With respect to business profits a non-resident corporation resident in a tax treaty country is 
only taxable on profits which are attributable to a permanent establishment in Australia. 

Corporations incorporated in Australia are residents of Australia for income tax purposes, as are 
corporations carrying on business in Australia with either their central management and control in 
Australia or their voting power controlled by Australian residents. 

Rates of corporate tax. Resident corporations are subject to tax at a rate of 30%. Income of nonresident 
corporations from Australian sources is similarly taxable at 30% if it is not subject to withholding tax or 
treaty protection. However, a nonresident corporation not operating in Australia through a permanent 
establishment is generally subject to tax only on Australian source passive income, such as rent, interest, 
royalties and dividends. 

Resource taxation. Legislation to reform the taxation of resources in Australia has been enacted and will 
apply from 1 July 2012. Significant aspects of the reforms are described below. 

The existing Petroleum Resource Rent Tax (PRRT) will be expanded, effective from 1 July 2012. 
Previously, the PRRT which is imposed at a rate of 40%, applied only to offshore projects (that is, 
companies undertaking petroleum activities in Commonwealth waters and excluded projects located in 
the North West Shelf and certain areas within the Australian/East Timor Joint Petroleum Development 
Area [JPDA]). 

The PRRT applies to project profits from the extraction of non-renewable petroleum resources. The 
expanded PRRT will apply to onshore petroleum projects and the North West Shelf, but projects in the 
JPDA will continue to be excluded. Transitional measures apply to existing projects. 

A Mining Resources Rent Tax (MRRT) applicable to iron ore and coal production will apply from 1 July 
2012. The MRRT will apply at a rate of 30% after providing a 25% extraction allowance (resulting in an 
effective tax rate of 22.5%) on mining profits after allowance for certain capital expenditure. MRRT will 
be deductible for corporate tax purposes and a credit will be allowed for state royalties. Transitional rules 
apply for existing projects. 

An immediate tax deduction will be provided for the exploration of geothermal energy sources, effective 
from 1 July 2012. 
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Carbon pricing mechanism. The federal government has introduced a climate change framework plan, 
involving the use of permits for relevant emissions. The two-stage plan for a carbon-price mechanism 
beginning on 1 July 2012 will have a fixed-price period for three years before transitioning to an 
emissions trading scheme, effective from 1 July 2015. 

Capital gains 

Income and capital gains. Australia's tax law distinguishes income (revenue) gains and losses from capital 
gains and losses, using principles from case law (no statutory definitions exist). Broadly, capital gains 
and losses are not assessable or deductible under the ordinary income tax rules. However, the capital 
gains tax (CGT) provisions in the tax law may apply. 

Capital gains tax. The CGT provisions apply to gains and losses from designated CGT events. The list of 
designated CGT events includes disposals of assets, grants of options and leases, and events arising from 
the tax-consolidation and foreign-currency rules (see Section C). 

Capital gains are calculated by identifying the capital proceeds (money received or receivable or the 
market value of property received or receivable) with respect to the CGT event and deducting the cost 
base. CGT gains are reduced by amounts that are otherwise assessable. 

Gains or losses may be disregarded for CGT purposes if, broadly, the asset was acquired before 20 
September 1985 (pre-CGT assets).  However, assets acquired by a company before 20 September 1985 
are deemed to have been acquired on or after that date unless the Commissioner of Taxation is satisfied 
or considers it reasonable to assume continuity of pre-CGT, majority beneficial ownership in the assets of 
the company. 

CGT deferrals or rollovers. CGT rollover relief may be elected for various transfers, restructures and 
takeovers, including scrip takeovers, with taxation deferred until the occurrence of a subsequent 
disposal, if further rollover relief is not available. CGT rollover relief is generally not available for asset 
transfers within wholly owned groups (rollover may be available for transfers from nonresident group 
companies). However, transfers within a tax consolidated group are ignored for tax purposes (see Section 
C). 

Capital losses are deductible only from taxable capital gains; they are not deductible from ordinary 
income. However, ordinary or trading losses are deductible from net taxable capital gains. 

Foreign residents and CGT. Foreign residents are subject to CGT if an asset is "taxable Australian 
property", which includes broadly the following: 

► Taxable Australian real property:  real property located in Australia including a leasehold interest in 
land, or mining and quarrying or prospecting rights, if the minerals, petroleum or quarry materials 
are located in Australia 

► Indirect Australian real property interest: broadly, a non-portfolio interest in an Australian or 
foreign entity if more than 50% of the market value of the entity's assets relates to assets that are 
taxable Australian real property 

► The business assets of an Australian permanent establishment 

CGT participation exemption for disposals of shares in foreign companies. The capital gain or capital loss 
derived by a company from the disposal of shares in a foreign company may be partly or wholly 
disregarded to the extent that the foreign company has an underlying active business and that the 
company has held a direct voting interest in the foreign company of at least 10% for a period of at least 
12 months in the 2 years before the disposal. This participation exemption can also reduce the 
attributable income arising from the disposal of shares owned by a controlled foreign company in 
another foreign company (see Section E). 

Administration. The Australian tax year ends on 30 June. If the annual accounting period of a corporate 
taxpayer does not end on 30 June, the taxation authorities may agree to use a substituted accounting 
period. 

A self-assessment tax collection system applies for companies, superannuation funds, approved deposit 
funds and pooled superannuation trusts. In general, companies with an income year-end of 30 June 
must file an annual income tax return by the following 15 January. Companies granted permission to 
adopt a substituted accounting period are generally required to file their returns by the 15th day of the 
7th month after the end of their income year. 
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Under a pay-as-you-go (PAYG) installment system, in general, companies must make quarterly payments 
of income tax within 21 days after the end of each quarter of the tax year. The amount of each 
installment is based on the income earned in the quarter. 

Dividends. Franked distributions received by resident companies from other Australian resident 
companies are effectively received free from tax under the gross-up and tax offset rules. 

Dividends paid by Australian resident companies are franked with an imputation credit to the extent that 
Australian income tax has been paid by the company at the full corporate rate on the income being 
distributed. The consequences of receiving a franked dividend vary depending on the nature of the 
recipient shareholder. Tax rules discourage companies from streaming imputation credits to those 
shareholders who can make the most use of the credits, at the expense of other shareholders. 

A company may select its preferred level of franking with reference to its existing and expected franking 
account surplus and the rate at which it franked earlier distributions. However, under the "benchmark 
rule", all distributions made by a private company within a franking period must generally be franked to 
the same extent. 

A New Zealand company may choose to maintain an Australian franking account and attach Australian 
franking credits to dividends paid to Australian resident shareholders, if Australian company tax has 
been paid on that income. 

Resident corporate shareholders. Under the imputation system, a resident company receiving franked 
distributions grosses up the amount received by the amount of its franking credit (the credit equals the 
tax paid by the paying entity). The grossed-up amount is included in the assessable income of the 
recipient company. The recipient company is entitled to a tax offset (rebate) that may be used against its 
own tax payable. The tax offset is equal to the amount of the franking credit on the distribution. In 
addition, the recipient company is allowed a franking credit in its own franking account, which may in 
turn be distributed to the company's shareholders. 

A recipient of unfranked non-portfolio dividends that in turn pays the unfranked dividends to its 
nonresident parent company may claim a deduction with respect to such dividends if certain conditions 
are satisfied. 

If a company's entitlement to a tax offset exceeds its tax payable, it can convert the excess franking 
offset into an equivalent amount of tax loss. The tax loss may then be carried forward indefinitely for 
deduction in subsequent years. 

Resident individual shareholders. The shareholder includes the dividend received plus the full imputation 
credit in assessable income. The imputation credit can be offset against personal tax assessed in the 
same year. Excess credits relating to dividends received are refunded to the shareholder. 

Nonresident shareholders: corporate and non-corporate. Refunds of imputation credits are not available 
for nonresidents. 

However, the following rules also apply: 

► To the extent that franked dividends are paid to nonresidents, they are free from dividend 
withholding tax. 

► Special rules apply to "conduit foreign income" that flows through Australian companies to foreign 
investors. Broadly, conduit foreign income is foreign-source income earned by an Australian 
company that is not taxed in Australia. A distribution that an Australian corporate tax entity makes 
to a foreign resident is not subject to dividend withholding tax and is not assessable income, to the 
extent that the entity declares it to be conduit foreign income. 

Foreign tax relief. Australian residents are subject to Australian tax on their worldwide income, but they 
may receive a foreign income tax offset for foreign taxes paid on foreign-source income included in 
assessable income. Prior foreign tax credit rules applied for income years ending on or before 30 June 
2008 and transitional rules bring prior foreign tax into the system. Foreign income tax offsets must be 
used in the year in which the related foreign-source income is included in assessable income. Otherwise, 
they are lost without having provided any relief from double taxation. For controlled foreign companies 
(CFCs; see Section E), a modified system applies. The rules allow for the grouping or mixing of highly 
taxed and lowly taxed foreign-source income. 
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C. Determination of trading income 

General. Taxable income is defined as assessable income less deductions. Assessable income includes 
ordinary income and statutory income (specifically listed in the tax law as being assessable income). 
Non-cash business benefits may be included as income in certain circumstances. 

Australia's tax law distinguishes income (revenue) gains and losses from capital gains and losses, using 
principles from case law. Broadly, capital gains and losses are not assessable or deductible under the 
ordinary income tax rules; however, the capital gains provisions in the tax law may apply (see Section B). 

Tax-exempt income includes the following items: 

► Profits (with the possible exception of passive income) from foreign branches of Australian 
companies located in any country. 

► Amounts paid out of income previously taxed under the CFC rules (see Section E). 

► Non-portfolio dividends (received on shares held in foreign companies by corporate shareholders 
holding at least 10% of the voting power in the payer), regardless of the country of residence of the 
payer (special rules allow debt deductions incurred in deriving such income). 

The non-portfolio dividend exemption is proposed to be aligned with the debt-and-equity classification 
rules under the Australian tax law. This would allow a broader range of returns on equity interests to 
qualify for non-assessable treatment, but the exemption would not be available for interests classified as 
debt under the debt-equity rules discussed below, such as mandatorily redeemable preference shares. 
These rules are likely to be effective from the commencement of the proposed new CFC regime (see 
Section E.). 

Expenses are deductible to the extent they are incurred in the production of assessable income or are 
necessary in carrying on a business for the purpose of producing assessable income. However, expenses 
of a capital nature or those incurred in the production of exempt income are not deductible. 
Apportionment of expense items having dual purposes is possible. 

Fringe benefits tax (see Section D) is deductible. Entertainment expenses are not deductible unless they 
represent fringe benefits provided to employees. Penalties and fines are not deductible. 

Under commercial debt forgiveness rules, the net amount of debts forgiven during an income year 
(normally the same as an accounting period) reduces the debtor's accumulated revenue tax losses, 
capital losses, certain undeducted expenditure and cost bases of assets. 

A tax deduction for a bad debt written off where the debtor is a related party will be denied from 7.30pm 
on 8 May 2012. 

Research and development. Effective from 1 July 2011, a tax credit system applies for research and 
development (R&D), replacing the previous concession. The incentives apply to companies incorporated 
in Australia for R&D conducted in Australia. The location of ownership of the resulting intellectual 
property is not a barrier to a tax concession. 

For R&D activities conducted in income years beginning on or after 1 July 2011, core and supporting 
activities must be registered under the new tax credit system. Supporting R&D activities must be directly 
related to core R&D activities. Activities that result in the production of goods or services are eligible 
only if they are undertaken for the dominant (or sole) purpose of supporting the core R&D activity (the 
"dominant purpose" test). 

Eligible expenditure is not deductible but gives rise to non-refundable tax credits of 40% for large 
companies, while companies with group turnover of less than A$20 million receive refundable tax credits 
of 45%. For local companies conducting "foreign-owned" R&D, the 40% non-refundable tax credit applies 
regardless of the amount of aggregate turnover. A minimum expenditure threshold of A$20,000 applies. 

Debt and equity classification. Specific debt and equity rules distinguish debt from equity. The debt and 
equity rules focus on economic substance rather than on legal form. If the debt test is satisfied, a 
financing arrangement is generally treated as debt, regardless of whether the arrangement could also 
satisfy the test for equity. The test is complex and extends well beyond an examination of whether a 
borrower has a non-contingent obligation to repay an amount of principal. 

The debt and equity rules affect the taxation of dividends (including the imputation requirements), 
characterisation of payments from nonresident entities, thin-capitalisation regime, dividend and interest 
withholding taxes, and related measures. 
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Financial arrangements. Extensive rules deal with the taxation of "financial arrangements" (as defined). 
The default methods are accruals and realisation methods. These are supplemented by various methods 
available at a taxpayer's election, using accounting approaches with respect to certain financial 
arrangements. The elective accounting methods include hedge treatment, fair-value reporting, 
retranslation for foreign-currency arrangements and, in certain cases, use of the values in financial 
reports for the financial arrangements. 

Individuals are not mandatorily covered by these rules. Superannuation entities must apply the rules if 
the value of their assets exceeds A$100 million. Approved deposit-taking institutions or securitisation 
vehicles must apply the rules if their aggregate turnover exceeds A$20 million. All other entities must 
apply the rules if either their aggregate turnover exceeds A$100 million or if the value of their assets 
exceeds A$300 million. Taxpayers that are not covered by the rules can nevertheless elect to apply the 
rules. 

The rules apply to financial arrangements first held in income years beginning on or after 1 July 2010 
(that is, new financial arrangements), but taxpayers could elect an early start date for financial 
arrangements first held in income years beginning on or after 1 July 2009. Under a further election, 
taxpayers could also apply the rules to all of their existing financial arrangements. 

Foreign exchange gains and losses. Specific rules govern the tax treatment of foreign-currency gains 
and losses. Broadly, the measures have the following significant features: 

► They ensure that foreign-currency gains and losses are brought to account when realised, 
regardless of whether an actual conversion into Australian currency occurs. 

► They ensure that foreign-currency gains and losses generally have a revenue character. 

► They contain specific translation rules for payments, receipts, rights and obligations denominated 
or expressed in a foreign currency. 

They contain functional-currency rules under which an entity that operates predominantly in a particular 
foreign currency may determine its income and expenses in that currency, with the net results being 
translated into Australian currency for the purposes of calculating its Australian income tax liability. 

Inventories. In determining trading income, inventories may be valued at cost, market-selling value (the 
current selling value of an article of trading stock in the particular taxpayer's trading market) or 
replacement price, at the taxpayer's option. The last-in, first-out (LIFO) method may not be used. If the 
cost method is elected, inventories must be valued using the full-absorption cost method. 

Provisions for future expenditure. Provisions for amounts not incurred during the year, such as leave 
entitlements of employees, are generally not deductible until payments are made. Similarly, provisions 
for doubtful trading debts are not deductible until the debt, having been previously brought to account 
as assessable income, becomes bad and is written off during an income year. 

Capital allowances (depreciation) 

Uniform capital allowance regime. A capital allowance regime provides deductions to taxpayers for the 
decline in value of "depreciating assets" held by them during the year. 

A "depreciating asset" is defined as an asset with a limited effective life that may be expected to decline 
in value over the time it is used. Land, trading stock and intangible assets that are not specifically 
included in the regime are not considered to be depreciating assets. 

The depreciation rate for a depreciating asset depends on the effective life of the asset. Taxpayers may 
choose to use either a reasonable estimate of the effective life or the effective life determined by the tax 
authorities. This choice is not available for certain intangible assets. The law prescribes the effective 
lives of these assets (for example, 15 years for registered designs or 20 years for standard patents). 

Taxpayers may choose the prime cost method (straight-line method) or the declining-balance method for 
calculating the tax-deductible depreciation for all depreciating assets except intangible assets. For 
certain intangible assets, the prime cost method must be used. 

The cost of a depreciating asset is generally the amount paid by the taxpayer plus further costs incurred 
while the taxpayer holds the asset. The depreciable cost of a motor car is subject to a maximum limit. A 
taxpayer may choose to recalculate the effective life of a depreciating asset if the effective life that was 
originally selected is no longer accurate as a result of market, technological or other factors. 
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Taxpayers may choose to pool assets costing less than A$1,000 as well as assets that have been 
depreciated to less than A$1,000. The pool balance is depreciable at a rate of 37.5% (18.75% for addi-
tions during the year), applying the declining-balance method. If the choice is not exercised, the relevant 
assets are depreciated on the basis of their respective effective lives. 

Taxpayers may also choose to allocate expenditure on the development of software to a software 
development pool. The expenditure is deductible over a prescribed depreciation period of two and a half 
years beginning in the year following the year of the expenditure. 

Construction of buildings. Capital expenditure on the construction of buildings and structural 
improvements may be eligible for an annual deduction of either 2.5% or 4% of the construction 
expenditure, depending on the type of structure and the date when construction began. 

Disposals of depreciable assets. Depreciation on assets other than buildings is recaptured if the proceeds 
received on the disposal of an asset exceed its adjustable value. Any amounts recaptured are included in 
taxable income. If the proceeds received on the disposal of an asset are less than its adjustable value, a 
deductible balancing adjustment is allowed. 

Five-year deduction for certain expenses. Certain types of business expenditure of a capital nature may 
be deducted under the capital allowance regime to the extent that the expenditure is not taken into 
account elsewhere in the income tax law and is not expressly nondeductible for tax purposes. The 
deduction is available on a straight-line basis over five years. Expenditure qualifying for the deduction 
includes expenditure to establish or alter a business structure, expenditure to raise equity and 
expenditure on an unsuccessful takeover attempt or takeover defense. 

Relief for losses. Tax losses may be carried forward indefinitely against assessable income derived 
during succeeding years. A loss is generated after adding back net exempt income. 

To claim a deduction for past losses, companies must satisfy either a continuity of ownership test (more 
than one-half of voting, dividend and capital rights) or a same business test. A modified continuity of 
ownership test applies to widely held companies. The modified rules simplify the application of the 
continuity test by making it unnecessary to trace the ultimate owners of shares held by certain 
intermediaries and small shareholdings. As a result of the introduction of the tax consolidation regime 
(see Groups of companies), losses are generally not transferable to other group members. 

All companies (and entities that are taxed like companies) will be able to carry back up to A$1 million of 
tax losses each year. From 2012/2013 companies will be able to carry back up to A$1million of revenue 
losses to obtain a refund of tax paid in the 2011/2012 year. From 2013/2014 companies can carry back 
up to A$1 million of revenue losses against tax paid up to two years earlier. 

Groups of companies. Tax consolidation is available for groups of companies and eligible trusts and 
partnerships. This regime taxes wholly owned groups of Australian resident companies on a consolidated 
basis. Consolidation is optional, but Australian resident groups have little choice but to consolidate 
because no grouping concessions (such as the ability to transfer losses to other group members) are 
provided. The head company of the tax-consolidated group becomes the taxpayer, and each subsidiary 
member of the group is treated as if it were a division of the head company. Transactions between 
members of a consolidated group are disregarded for Australian income tax purposes. The head 
company assumes the income tax liability as well as the associated income tax compliance obligations of 
the group. 

A foreign-owned group of Australian entities may also be able to consolidate even if it does not include 
an Australian holding company. The resulting group is referred to as a multiple entry consolidated (MEC) 
group. The types of entities that may be members of an MEC group are generally the same as those for a 
consolidated group. However, only companies are eligible to be a Tier-1 company (Australian resident 
company directly owned by a foreign member of the group). 
 

Significant amendments to the consolidation rules were enacted in June 2010. Many of these 
amendments apply back to the 2002 commencement of tax consolidation. The government has released 
legislation to limit the potential revenue impact of the 2010 amendments relating to the rights to future 
income rules and the residual tax cost setting rules. The changes will apply from 31 March 2011, some 
modifications will apply from 2002, and other changes will apply to the period between 12 May 2010 
and 30 March 2011, with allowance for some "protected claims". These rules are complex. 
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D. Other significant taxes 

The following table summarises other significant taxes. 

Nature of tax       Rate (%) 

Goods and services tax      10 
Fringe benefits tax on noncash employee benefits   46.5 
Payroll taxes paid by employers (varies by state)   4.75 to 6.85 

Customs duty is levied on imports of various products into Australia. Other significant taxes include 
stamp duty and land tax. 

E. Miscellaneous matters 

General anti-avoidance regime. The general income tax anti avoidance regime (Part IVA) plays an 
important role in complementing specific anti avoidance rules. However, it also creates significant 
uncertainty for taxpayers. The Australian courts have dealt with several cases in which taxpayers 
entered into complex commercial transactions that resulted in tax benefits. They applied Part IVA in 
some cases but not in others. 

Part IVA applies if, taking into account eight specified matters, it is determined that the dominant 
purpose of the parties entering into a scheme was to enable the taxpayer to obtain a tax benefit. If the 
Commissioner of Taxation makes a Part IVA determination, the tax benefit is denied and significant 
penalties may be imposed. 

On 1 March 2012, the government announced that Part IVA will be amended with immediate effect. 
Only general guidance on policy intent is available. These amendments are likely to focus on the 
provisions dealing with tax benefit and will prima facie cover any scheme or steps on or after 2 March 
2012. This creates significant uncertainty and risk. The need for some transitional protection is evident, 
and it is hoped that the government will act accordingly. 

Foreign exchange controls. The Financial Transaction Reports Act 1988 requires each currency 
transaction involving the physical transfer of notes and coins in excess of A$10,000 (or foreign-currency 
equivalent) between Australian residents and overseas residents, as well as all international telegraphic 
and electronic fund transfers, to be reported to the Australian Transaction Reports and Analysis Centre 
(AUSTRAC). This information is then available to the Commissioner of Taxation, Federal Police, 
Australian Customs Service and other prescribed law enforcement agencies. 

Transfer pricing. Australia's tax law includes measures to ensure that Australian taxable income 
associated with cross-border transactions is based on arm's length prices. Several methods for de-
termining the arm's length price are available. The Australian Taxation Office provides guidance in a 
binding tax ruling on the appropriate methods. Broadly, the arm's length methods are divided into the 
following two groups: 

► Traditional transaction methods (the comparable uncontrolled price method, the resale price 
method and the cost-plus method) 

► Transactional profits methods (the profit-split method and the transactional net margin method) 

The most appropriate method should be selected based on the facts and circumstances of the case. 

After recent court decisions questioning the Australian Taxation Office's approach to transfer-pricing 
administration and the interaction of Australia's domestic transfer-pricing laws and double tax treaties, 
the government announced proposals to adjust Australia's transfer-pricing legislation. The key aspects 
of the proposals are: 

► First, to clarify that Organisation for Economic Cooperation and Development (OECD) transfer-
pricing principles apply for certain double tax treaty purposes, effective from 2004 (draft Bill has 
been introduced into Parliament). 

► Second, to apply similar OECD principles to transactions not involving tax-treaty counterparties, 
from a future date. 

A Bill which implements the first of the abovementioned proposals and is intended to clarify and confirm 
the Australian Taxation Office's longstanding and highly controversial view that Australia's tax treaties 
provide a separate and unconstrained taxing power has been introduced into Parliament. The 
amendments will apply to income years beginning on or after 1 July 2004 and will significantly affect 
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the transfer-pricing landscape in Australia for businesses that have based their tax positions and 
processes on the existing law. 

The Australian Taxation Office encourages taxpayers to enter into Advance Pricing Arrangements. 

A new International Dealings Schedule (IDS) 2012 replaces the current transfer pricing and Thin 
Capitalisation Schedules. The Australian Tax Office will not accept the previous schedules if tax returns 
are filed after 29 June 2012. The new IDS requires more detailed and additional disclosure and 
introduces new questions designed to flag potential risk areas. 

With respect to cross-border business restructures of Australian activities and the transfer-pricing 
impacts, an Australian Taxation Office ruling in 2011 set out the Australian Tax Office's views on the 
following: 

► A commercial rationale needed for the restructuring from an Australian benefit perspective. 

► Appropriate pricing of functions or assets moving overseas. 

► Its power to recharacterise a restructure to reflect arm's length behavior. 

The implications of this ruling if previously considered should be revisited in the light of the proposed 
changes to the Australian transfer-pricing law. 

Debt-to-equity (thin-capitalisation) rules. Thin-capitalisation measures apply to the total debt of 
Australian operations of multinational groups (including foreign and domestic related-party and third-
party debt). In addition, the transfer-pricing measures may affect the deductions available for related-
party debt. 

Thin-capitalisation. The thin-capitalisation measures apply to the following entities: 

► Foreign-controlled Australian entities and foreign entities that either invest directly into Australia or 
operate a business through an Australian branch (inward investing entities). 

► Australian entities that control foreign entities or operate a business through an overseas branch 
(outward investing entities). 

Exceptions to the thin-capitalisation rules apply if either of the following circumstances exists: 

► The total debt deductions of the taxpayer are A$250,000 or less for the year of income. 

► Australian assets account for 90% or more of total assets of outward investing entities (that are not 
also inward investing entities). 

Debt deductions are partially denied if the company's adjusted average debt exceeds the maximum 
allowable debt. The ratio of the denial is determined by dividing the excess debt amount by the average 
debt amount. 

In most cases, the maximum allowable debt is calculated by reference to the safe harbor debt amount 
which approximates a debt-to-equity ratio of 3:1. Separate methodologies apply to financial institutions 
or consolidated groups with at least one member classified as a financial entity. 

Taxpayers can also determine the maximum allowable debt by reference to an arm's length debt amount 
that is based on what amount an independent party would have borrowed from an independent lender. 
This determination requires the consideration of several factors. In addition, outward investors that are 
not also inward investors can determine the maximum allowable debt by reference to the worldwide 
gearing debt amount. 

The tax environment in Australia is changing at a rapid pace and changes to the thin-capitalisation rules 
are likely to be introduced, including the possible tightening of the safe harbor ratio. 

Transfer pricing. The Australian Taxation Office also applies the transfer-pricing provisions to the pricing 
of related-party debt, even if an arrangement complies with the thin-capitalisation rules. A public ruling 
concerning the pricing of cross-border related-party debt requires that such transactions be reviewed 
with regard to the commercial context of the taxpayer. The Commissioner of Taxation can substitute a 
hypothetical arm's length capital structure to set an arm's length interest rate if the amount of debt is 
considered not to be arm's length, even if the taxpayer is within the thin-capitalisation safe harbor debt 
levels. The arm's length interest rate is then applied to the actual amount of debt allowed under the thin-
capitalisation measures. 
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The implications of this ruling if previously considered should be revisited even if the transaction is not 
covered by the recently introduced Australian transfer-pricing Bill. 

Controlled foreign companies. Since the release of exposure draft legislation in February 2011, the 
government has not yet announced or released further draft legislation or other material relating to the 
revised controlled foreign company (CFC) rules or non-portfolio dividend exemption (see Section C). It 
appears that the reforms will be effective no earlier than 1 July 2013. The discussion below covers the 
current as well as the proposed new CFC rules. Changes to the non-portfolio dividend exemption, which 
is part of the same reform package, are discussed in Section C. 

Current CFC rules. The tainted income of a CFC is attributed to its Australian resident owners, which are 
required to include such income in their assessable income. In general, the tainted income of a CFC is its 
passive income and income from certain related-party transactions. 

Income is generally not attributable if the CFC passes an active-income test. Under this test, the CFC's 
tainted income may not exceed 5% of the CFC's gross turnover. 

Whether an amount earned by a CFC is attributable to Australian residents depends on the country in 
which the CFC is resident. The CFC rules categorise foreign countries as "listed countries" or "unlisted 
countries". Currently, the "listed countries", which have tax systems that are considered to be closely 
comparable to the Australian system, are the following: 

► Canada 
► France 
► Germany 
► Japan 
► New Zealand 
► United Kingdom 
► United States 

All other countries are included in the "unlisted country" category. 

Certain amounts are unconditionally attributed regardless of whether the CFC is resident in a listed or 
unlisted country. If a CFC resident in a listed country fails the active-income test, its attributable income 
includes "adjusted tainted income", which is eligible designated concession income prescribed by the 
regulations on a country-by-country basis. This income includes items such as income subject to tonnage 
taxation or concessionally taxed capital gains. If a CFC resident in an unlisted country fails the active-
income test, its attributable income includes all of its adjusted tainted income such as passive income 
(including tainted interest, rental or royalty income) and tainted sales or services income. Losses are no 
longer quarantined on a class-of-income basis for purposes of calculating the notional income of a CFC. 

Non-portfolio dividends paid by a foreign company are not included in the assessable income of an 
Australian company. As a result, income derived by a CFC is exempt from Australian income tax if 
remitted as dividends to an Australian company. The Australian taxpayer may claim debt deductions 
incurred in earning the exempt non-portfolio dividend income. 

Under the control test, five or fewer Australian residents holding at least 50% of a foreign company or 
having de facto control of a foreign company trigger the CFC rules. The CFC rules are also triggered if a 
single Australian entity holds a 40% interest in a foreign company unless it is established that actual 
control does not exist. 

New CFC rules. The CFC reforms will generally be beneficial and should allow for more efficient foreign 
operating structures. Further exposure draft legislation is expected to be released before the 
introduction of the final legislation, which is to occur by the end of 2012. The revised rules define a CFC 
by reference to the accounting concept of control. The rules apply only to passive income and gains such 
as returns on debt and equity interests, rent, tainted royalties and annuities. Passive income no longer 
includes sales and service income but covers profits on financial arrangements and profits from CGT 
events. 

A de minimis exemption will exclude a CFC from attribution if its "passive financial account income" is 
less than 5% of the CFC's "financial account income" determined by using the CFC's accounts prepared in 
accordance with commercially accepted accounting principles. 
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Passive income will not be attributable if it is earned in an "active" context (that is, it is attributable to a 
permanent establishment of the CFC and arises from the CFC competing in a market based substantially 
on the "ongoing use of labor". The draft active income rule currently requires that the source of income, 
the market and the labor must have a substantial connection with the country in which the permanent 
establishment is located. 

In addition, subject to an integrity rule, income received between CFCs that are members of the same 
CFC group will not be subject to attribution. Rent from real property will not be attributable. However, 
royalty income "connected with Australia" will be attributable, regardless of its active character or its 
receipt within a CFC group. 

Existing specific rules excluding attribution for CFCs in listed countries mentioned above will be retained. 
Certain income from banking or money lending derived by a CFC that is a subsidiary of an Australian 
financial institution (AFI) will be excluded from attribution. 

A specific integrity rule will override the active income or the AFI exemptions, if the relevant income 
relates to a tax benefit received by the CFC's attributable taxpayer or an associate of the attributable 
taxpayer. 

Foreign Accumulation Fund rule. Foreign investment fund (FIF) rules dealing with attribution of income 
related to certain non-controlling interests are repealed, effective from the 2010-11 and future income 
years. The Foreign Accumulation Fund (FAF) rule will replace the FIF rules. The FAF rule is intended to 
create a narrowly defined anti avoidance rule targeting "interest-like returns in certain foreign entities". 
The FAF rule remains unfinished with no new draft legislation being released since the exposure draft in 
February 2011. The new law will only apply to income years beginning on or after Royal Assent of the 
legislation. 

Managed investment trusts and asset management. Substantial reforms have been made and are 
continuing to emerge with respect to managed investment trusts (MITs). Broadly, MITs are collective-
investment trusts that are listed, widely held or held by certain collective-investment entities. 

Reforms already operational include the following:   

► Reduced withholding taxes apply to distributions to certain nonresident investors.  

► MITs can make an irrevocable election to adopt capital treatment for gains and losses on the 
disposal of many investment assets. Newly established MITs must elect by the filing date for their 
first income tax return. 

Reforms under development include modernisation of the tax law for MITs, which is currently proposed 
to be effective from 1 July 2013, but the start date may be deferred. 

Foreign private equity funds and their investors have been subject to close scrutiny, public guidance and 
litigation by the Australian Taxation Office on treaty shopping, source of gains, capital-revenue 
classification and the treatment of certain fiscally transparent entities. 

Withholding taxes. Interest, dividends and royalties paid to non-residents are subject to Australian 
withholding tax. The 10% withholding tax rate on interest is generally the same as the rate prescribed by 
Australia's treaties. However, modern treaties provide for a 0% rate for government and unrelated 
financial institutions. For dividends, the withholding tax of 30% applies only to the unfranked portion of 
the dividend. A reduced rate, generally 15%, applies if dividends are paid to residents of treaty countries. 
An exemption may be available for certain unfranked dividends (for details, see Section B). 

A final withholding tax at a rate of 30% is imposed on gross royalties paid to nonresidents. The 
withholding tax rate may be reduced to 5%, 10% or 15% under a double tax treaty. 

Demergers. Tax relief is available if eligible company or fixed-trust groups divide into two separately 
owned entities. The demerging company (or fixed trust) must dispose of at least 80% of its ownership 
interests in the demerged entity, and the underlying ownership interests must not change as a result of 
the demerger. The rules provide investors optional capital gains tax rollover relief, as well as dividend 
exemptions, which are available at the option of the demerging entity. The demerger group is also 
provided with limited capital gains tax relief. 

Value shifting. A general value-shifting regime applies to counter certain transactions involving non-
arm's-length dealings between associated entities that depress the value of assets for certain income tax 
and CGT purposes. 
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F. Treaty withholding tax rates 

Under Australian domestic law, no withholding tax is imposed on franked dividends. Consequently, for 
dividends paid by Australian resident companies, the rates in the dividend column in the table below 
apply to unfranked dividends only. Franking of dividends is explained in Section B. 

Australia does not impose withholding tax on interest paid to nonresidents on certain publicly offered 
company debentures as well as on interest paid on state and federal government bonds. 

The following table provides treaty withholding tax rates for dividends, interest and royalties. 
 

 Dividends Interest Royalties 

Argentina 10/15 (b) 12 10/15 (c) 

Austria (u)(v)(w) 15 10 10 

Belgium 15 10 10 

Canada (v) 5/15 (k) 10 10 

Chile (z) 5/15 (aa) 5/10 (bb) 5/10 (cc) 

China 15 10 10 

Czech Republic 5/15 (1) 10 10 

Denmark 15 10 10 

Fiji 20 10 15 

Finland (w) 0/5/15 (a) 0/10 (g) 5 

France (w) 0/5/15 (q) 0/10 (g) 5 

Germany 15 10 10 

Hungary 15 10 10 

India (v) 15 15 10/15 (c) 

Indonesia 15 10 10/15 (c) 

Ireland 15 10 10 

Italy (vv) 15 10 10 

Japan 0/5/10/15 (o) 0/10 (g) 5 

Kiribati 20 10 15 

Korea (South) (u)(v)(w) 15 15 15 

Malaysia(w) 0/15 15 15 

Malta 15 15 10 

Mexico (v) 0/15 (i)    - 10/15 (h) 10 

Netherlands (p)(w) 15 10 10 

New Zealand (s) 0/5/15 (x) 0/10 (y) 5 

Norway (w) 0/5/15 (a) 0/10 (g) 5 

Papua New Guinea 15 10 10 

Philippines (u) 15/25 (d) 15 25 

Poland 15 10 10 

Romania 5/15 (e) 10 10 

Russian Federation 5/15 (j) 10 10 

Singapore 15 10 10 

Slovak Republic 15 10 10 

South Africa 5/15 (r) 0/10 (g) 5 

Spain 15 10 10 

Sri Lanka 15 10 10 
Sweden 15 10 10 

Switzerland (u)(w) 15 10 10 

Taiwan (v) 10/15 (m) 10 12.5 

Thailand 15/20(f) 10/25 (n) 15 

Turkey (dd) 5/15 (ee) 0/10 (ff) 10 

United Kingdom (t) 0/5/15 (a) 0/10 (g) 5 

United States 0/5/15 (a) 0/10 (g) 5 

Vietnam 15 10 10 

Non treaty countries 30 10 30 

 
(a) The dividend withholding tax rate is 0% if the beneficial owner of the dividends is a company that holds at least 80% of 

the voting power in the payer. The dividend withholding tax rate is 5% if the beneficial owner of the dividends is a 
company that holds at least 10% of the voting power in the payer. In all other cases, the dividend withholding tax rate 
is generally 15%. 

(b) The 10% rate applies to franked dividends paid to a person holding directly at least 10% of the voting power in the 
payer. 

(c) The 10% rate applies to specified types of royalties. 
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(d) The 15% rate applies if a tax rebate or credit is granted to the beneficial owner of the dividends. 
(e) The 5% rate applies to franked dividends if the recipient is a company that holds directly at least 10% of the capital of 

the payer. 
(f) The 15% and 20% rates apply to dividends paid to a company that holds directly at least 25% of the capital of the payer 

of the dividends. The 15% rate applies if the condition described in the preceding sentence is satisfied and if the payer 
is engaged in an industrial undertaking. 

(g) The 0% rate applies to government institutions and unrelated financial institutions. The 10% rate applies in all other 
cases. 

(h) The 10% rate applies if any of the following conditions are satisfied: 
► The recipient is a bank or insurance company. 

► The interest is derived from bonds and securities traded on a recognised securities market. 

► The payer is a bank or the purchaser of machinery and equipment with respect to a sale on credit. 
(i) The 0% rate applies if the recipient of the dividends is a company holding directly at least 10% of the voting power in 

the payer. 
(j) The 5% rate applies to dividends paid to a company that holds at least 10% of the capital of the payer and that has 

invested at least A$700,000 (or the equivalent in Russian rubles) in the payer. 
(k)  The 5% rate applies to franked dividends if the beneficial owner of the dividends is a company that controls at least 

10% of the voting power in the payer. 
(1) The 5% rate applies to franked dividends. 
(m)  The 10% rate applies to franked dividends. 
(n) The 10% rate applies to interest derived by financial institutions or insurance companies. 
(o)  The rate is 0% or 5% if the recipient holds at least 80% or 10%, respectively, of the voting power in the payer. However, 

a 15% withholding tax rate applies to distributions from Real Estate Investment Trusts (REITs) and dividends paid by 
Japanese companies that are entitled to a deduction for dividends paid to their beneficiaries in computing taxable 
income in Japan. 

(p)  Australia and the Netherlands are expected to agree in the near future to a revised double tax treaty containing 
withholding tax rates matching those in Australia's double tax treaty with the United States, as prescribed by the most-
favored-nation clause. 

(q)  The dividend withholding tax rate is 5% if the dividends are paid to a company that holds at least 10% of the voting 
power of the payer (0% if the dividends are paid out of taxed profits). The dividend withholding tax rate is 15% in all 
other cases. 

(r)  The 5% rate applies if the beneficial owner of the dividends is a company that holds directly at least 10% of the voting 
power of the company paying the dividend. The 15% rate applies to other dividends. 

(s)  The withholding tax rates listed in the table arc the rates under a new tax treaty between Australia and New Zealand, 
which entered into force on 19 March 2010. The treaty applies to withholding tax on income derived by nonresidents 
on or after 1 May 2010. 

 (t)  Australia is renegotiating its double tax treaty with the United Kingdom. An exemption from withholding tax for 
interest payments to related financial institutions is one area for potential change. However, further details are not yet 
available. 

(u)  These countries are not currently listed as "information exchange countries". 
(v)  Treaty negotiations with Austria, Canada, Korea (South). Mexico and Taiwan are expected to enter into a more active 

phase. 
(w)  Australia has most-favored-nation clauses in its treaties with Austria Finland, France, Italy, Korea (South'), Malaysia, 

the Netherlands, Norway and Switzerland. Under the most-favored-nation clause, Australia and the other treaty 
country must try to renegotiate their tax treaties if the withholding tax rates in another of Australia's tax treaties are 
lower. 

(x)  The 0% rate applies if the recipient holds at least 80%) of the payer or if the dividends are paid with respect to portfolio 
investments by government bodies including government investment funds. The 5% rate applies if the recipient holds 
at least 10% of the payer. The 15% rate applies to other dividends. 

(y)  The 0% rate applies to interest paid to government institutions and unrelated financial institutions. The 10% rate 
applies in all other cases. 

(z)  Australia and Chile signed a new tax treaty on 10 March 2010, which has not yet entered into force. The withholding 
tax rates listed in the table will apply beginning on the first day of the second month following the entry into force of 
the treaty. 

(aa) The 5% rate will apply if the recipient beneficially owns at least 10%> of the voting power in the company paying the 
dividends. The 15%. rate will apply in all other cases. 

(bb) The 5% rate will apply if the recipient is a financial institution that is unrelated to and dealing wholly independently with 
the payer. The 10% rate will apply in all other cases. 

(cc) The 5% rate will apply to royalties paid for the use of, or the right to use, industrial, commercial or scientific 
equipment. The 10% rate will apply to other royalties. 

(dd) Australia and Turkey signed a new tax treaty on 29 April 2010, which has not yet entered into force. The withholding 
tax rates listed in the table will apply beginning on 1 January of the year following the year of entry into force of the 
treaty. 

(ee) The 5% rate will apply to dividends paid by a company that is resident in Australia to a company (other than a 
partnership) that holds directly at least 10% of the voting power in the company paying the dividends. The 5% rate will 
apply to dividends paid by a company that is resident in Turkey if the dividends are paid out of profits that have been 
subjected to the full rate of corporation tax in Turkey and if the dividends are paid to a company (other than a 
partnership) that holds directly at least 25% of the capital of the company paying the dividends. The 15% rate will apply 
in all other cases. 

(ff)  Interest derived from the investment of official reserve assets by the government of a contracting state, its central 
bank or a bank performing central banking functions in that state will be exempt from tax in the other contracting 
state. The 10% rate will apply in all other cases 
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